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SUMMARY OF THE ARGUMENT 

 Permissive appeals are governed by Civil Practice and Remedies Code 

§51.014(d), wherein the appellate courts are granted jurisdiction to review a question 

of controlling of law²not fact²of which there is a substantial ground for difference 

of opinion, so long as an immediate appeal from the order may materially advance 

the ultimate termination of litigation.  

 'HVSLWH� 73&2¶V� EHVW� FRQWHQWLRQ�� Sabre does not operate to abrogate the 

precedent laid by Gulf Coast Asphalt, nor does it condone appellate jurisdiction 

before a satisfaction of the statutory requirements of Section 51.014(d) of the Civil 

Practice and Remedies Code. 

 Pursuant to the standard set forth in Gulf Coast Asphalt, there is not a 

substantial difference of opinion in this matter. And while TPCO attempts to argue 

that merely asserting that the trial court made a wrong decision is enough to satisfy 

this requirement, this very court disapproved of such an interpretation in King-A-

Corp. 

 But even assuming that this was enough to satisfy section 51.014(d), 

Hirabayashi provides an exception to the general rule, set forth in Naumann, through 

which Plaintiff  was owed a legal duty; and causation is a question of 

fact, not law, and cannot be presented for appeal under 51.014(d).
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ARGUMENT 

1) Addressing the Purview of Sabre and the Statutory Requirements of 

Permissive Appeals. 

a. 73&2¶V�KHDY\�UHOLDQFH�on Sabre is misguided.  

 TPCO would have this court believe that Sabre abrogated the statutory 

requirements of permissive appeals, arguing that both the Supreme Court and the 

Appellate courts have jurisdiction once the trial court grants permissive appeal. 

73&2¶V�3HWLWLRQ�IRU�Permissive Appeal, pg. 22-23. This interpretation is based on a 

misquotation of Sabre. In Sabre, the Supreme Court held WKDW� WKH� WULDO� FRXUW¶V�

granting of permissive appeal is all that is required to give the Supreme Court 

jurisdiction over the issue²citing to the now repealed section 22.225(d)²however, 

this jurisdiction does not extend to the appellate courts. See, 6DEUH�7UDYHO�,QW¶O��/WG��

V. Duetsche Lufthansa AG, 567 S.W.3d 725, 741 (Tex. 2019). 

³8QGHU� IRUPHU� 7H[DV� *RYHUQPHQW� &RGH� VHFWLRQ� 22.225(d), a trial 

FRXUW¶V�RUGHU�WKDW�LV�FHUWLILHG�XQGHU�VHFWLRQ��������G��RI�WKH�7H[DV�&LYLO�

Practice and Remedies Code is the only jurisdictional predicate for a 

SHWLWLRQ� IRU� UHYLHZ� LQ� WKLV� &RXUW�� 7KH� FRXUW� RI� DSSHDOV¶� GHFLVLRQ� WR�

decline the permissive appeal has no bearing on our jurisdiction under 

VHFWLRQ��������G��´ Id. 
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 To the contrary, Sabre expressly affirms that there is no appellate jurisdiction 

outside of that which is granted by satisfaction of a statute. Id at 736. (³An appellate 

court, including this Court, lacks jurisdiction to review an interlocutory order unless 

a statute specifically authorizes an exception to the general rule, which is that appeals 

may only be taken from final judgment�´). 

 This is further evidenced by the fact that even after the Sabre decision 

appellate courts have continued to dismiss cases that do not meet the threshold for 

an exception. E.g., Devine v. Doh Oil Co., No. 03-19-00639-CV, 2020 WL 1161102, 

DW��� �7H[��$SS��0DU������������ �³7KH�'HYLQHV�KDYH�QRW� µFOHDUO\�DQG�FRQFLVHO\¶�

DUJXHG� LQ� WKHLU� SHWLWLRQ� KRZ� WKH� WZR� FHUWLILHG� TXHVWLRQV� LQYROYH� µFRQWUROOLQJ�

TXHVWLRQV�RI�ODZ�¶�rather than fact. (citation omitted). And even if the Devines had 

explained how the certified questions involved controlling questions of law, the 

Devines do not explain how there is a substantial ground for disagreement as to those 

questions of law�´���See, e.g., ,QW¶O�%XV��0DFKLQHV�&RUS��Y��/XINLQ�,QGXV���,QF�, No. 

12-20-00249-CV, 2020 WL 6788140, at *3 (Tex. App. Nov. 18, 2020) (holding that 

a substantive ruling from the trial court is a prerequisite to a permissive appeal.); 

Southcross CCNG Transmission, Ltd. V. Gonzalez on behalf of M.R., No. 04-19-

00858-CV, 2020 WL 2045274, at *1 (Tex. App. Apr. 29, 2020), review denied (Jan. 

22, 2021) (dismissal for want of jurisdiction); ConocoPhillups Co. v. Camino Agave, 
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Inc., No. 04-20-00282-CV, 2020 WL 4929794, at *1 (Tex. App. July 29, 2020) 

(dismissal for want of jurisdiction). 

 More importantly, Sabre¶V holding directly contradicts any implication that 

Sabre abrogated any practice, precedent, or doctrine whatsoever: 

³+HUH�� WKH� WULDO� FRXUW� FHUWLILHG� DQ� LQWHUORFXWRU\� DSSHDO� XQGHU� VHFWLRQ�

51.014(d), but the court of appeals exercised its discretion²as it is 

entitled to do²to decline acceptance of the appeal, citing authority for 

strictly constructing the interlocutory appeals statute. (citation omitted). 

Under the plain language of section 51.014(d) and (f), we cannot say 

that the court of appeals abused its discretion. We do caution, 

however, that while courts of appeals have discretion to deny 

acceptance of permissive interlocutory appeals, the Legislature in its 

enactment of section 51.014(d) and (f) has recognized the benefit of 

appellate courts accepting such appeals when the threshold for an 

exception to the final judgment rule has been met.´�Id at 732. 

 TPCO, citing to Kenyon, would have this court believe that when the Supreme 

Court granted certiorari in Sabre²under the now repealed 22.225(d)²it was their 

intention to dramatically broaden the scope of 51.014(d) and abrogate the precedent 

relied upon to define that scope. Clearly, such a conclusion cannot be drawn from 

Sabre²and to mimic an argument used by TPCO, ³if the [Supreme Court] had 
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desired such a standard, the [Supreme Court] would have made it explicit.´�73&2¶V�

Petition for Permissive Appeal, pg. 24. 

 Accordingly, appellate courts cannot have jurisdiction until there is a clear 

and concise showing that the threshold requirements of 51.014(d) have been met. 

See, Tex��5��$SS��3�������H������³7KH�SHWLWLRQ�PXVW��DUJXH�FOHDUO\�DQG�FRQFLVHO\�ZK\�

the order to be appealed involves a controlling question of law as to which there is a 

substantial ground for difference of opinion and how an immediate appeal from the 

order may materially advance the ultimate termination of litigation´���Sabre, 567 

S.W.3d at 736; Civ. Prac. Rem. Code §51.014(d). 

b. Gulf Coast Asphalt Details the Threshold Requirements of Section 

51.014(d). 

 Before their petition for permissive appeal may be granted, TPCO must 

demonstrate, clearly and concisely, that (1) there is a controlling question of law, (2) 

the controlling question of law involves a substantial ground for difference of 

opinion, and (3) an appeal would materially advance the termination of litigation. 

Tex. R. App. P. 28.3(e)(4); Civ. Prac. Rem. Code §51.014(d). 

 Although  agrees that, by definition, that duty is normally a question 

of law (or controlling question of law), the inquiry does not end there when the facts 

giving rise to the duty are in dispute, as here. Gulf Coast Asphalt Co., L.L.C. v. Lloyd, 

457 S.W.3d 539, 544 (Tex. App. 2015) �³Generally, if the viability of a claim rests 
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uSRQ�WKH�FRXUW¶V�GHWHUPLQDWLRQ�RI�D�TXHVWLRQ�RI�ODZ��WKH�TXHVWLRQ�LV�FRQWUROOLQJ�´���

However, this matter does not involve a substantial ground for difference of opinion. 

 73&2�DUJXHV�WKDW��³LI�DQ�DSSHOODQW�VKRZV�WKDW�WKH�WULDO�FRXUW¶V�UXOLQJ�LV�ZURQJ��

the HOHPHQW�LV�QHFHVVDULO\�VDWLVILHG�´�73&2¶V�3HWLWLRQ�IRU�3HUPLVVLYH�$SSHDO��SJ������

However, in King-A-Corp, this court disapproved of this kind of interpretation. 

King-A-Corp. v. Wehling, No. 13-13-00100-CV, 2013 WL 1092209, at *3 (Tex. 

App.²Corpus Christi, 0DU�� ���� ������ �³7R� WKH� H[WHQW� WKDW� DSSHOODQW� DVVHUWV� WKDW�

there is a substantial ground for difference of opinion as to the issue of law presented, 

we disapprove of the notion that this standard is met by default whenever a trial court 

rules against a peWLWLRQHU�IRU�SHUPLVVLYH�UHYLHZ�´�� 

 In Gulf Coast, and its progeny, the appellate courts have formed a clear 

consensus on what constitutes a substantial ground for a difference of opinion. E.g., 

Gulf Coast Asphalt Co., L.L.C. v. Lloyd, 457 S.W.3d 539, 544 (Tex. App. 2015); 

Est. of Barton, No. 06-21-00009-CV, 2021 WL 1031540, at *4 (Tex. App. Mar. 18, 

2021); See, Devine v. Doh Oil Co., No. 03-19-00639-CV, 2020 WL 1161102, at *1 

(Tex. App. Mar. 11, 2020). 

³6XEVWDQWLDO� JURXQGV� IRU� GLVDJUHHPHQW� H[LVW� ZKHQ� Whe question 

presented to the court is (1) novel or difficult, (2) when controlling law 

is doubtful, (3) when controlling law is in disagreement with other 
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courts, (4) and when there simply is little authority upon which the 

GLVWULFW�FRXUW�FDQ�UHO\�´�Id. 

 Furthermore, A failure to demonstrate a substantial ground for a difference of 

opinion is fatal to a permissive appeal. See, B&T Towing, LLC. v. Sherwood, No. 

13-16-00499-&9�� ����� :/� ��������� DW� �� �7H[�� $SS�� 2FW�� ���� ������ �³7KH�

controlling law is not doubtful. . . We have found no disagreement among the courts 

of appeals, and there is ample authority upon which the courts can rely. And while 

the issue presented by B&T Towing is arguably a novel presentation, it is not a 

difficult question. We conclude that, even if this is a controlling question, there is 

not a substantial ground for a difference of opinion regarding what standard should 

have been applied in this case. . . Because B&T Towing has not satisfied the 

statutory requirements of section 51.014(d), we deny its amended petition for 

SHUPLVVLRQ�IRU�SHUPLVVLYH�DSSHDO�DQG�GLVPLVV�WKH�DSSHDO�IRU�ZDQW�RI�MXULVGLFWLRQ�´�� 

 TPCO claims that Sabre expanded the GHILQLWLRQ�RI�³D�VXEVWDQWLDO�JURXQG�IRU�

D�GLIIHUHQFH�RI�RSLQLRQ�´ so much so that it would be satisfied whenever a controlling 

TXHVWLRQ�RI�ODZ�LV�³IDFWXDOO\�GLIIHUHQW�LQ�ZD\V�ZKLFK�FRXOG�EH�FRQVWUXHG�WR�PDNH�LW�

GLVWLQJXLVKDEOH�´ 73&2¶V�3HWLWLRQ�IRU�3HUmissive Appeal, pg. 23-24. 

 However, a closer look at the excerpt cited by TPCO sheds light on the true 

meaning of the phrase: 
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³,Q� LWV� RUGHU�� WKH� FRXUW� VWDWHG� WKDW� DSSOLFDEOH� 7H[DV� FDVH� ODZ��ZKLOH�

SHUVXDVLYH��µLV�IDFWXDOO\�GLIIHUHQW�LQ�ZD\V�ZKLFK�FRXOG�EH�FRQVWUXHG�WR�

PDNH�LW�GLVWLQJXLVKDEOH�DV�FRQWUROOLQJ�DXWKRULW\¶�UHJDUGLQJ�ZKHWKHU�WKH�

ADA preempts tortious interference claims by airlines. . . The 

interlocutory order also noted that because holdings from other 

jurisdictions concluded that ADA preemption applies to claims against 

*'6��WKH�TXHVWLRQ�LV�ULSH�IRU�FRQVLGHUDWLRQ�´�Sabre, 567 S.W.3d at 729. 

 The first thing to note is that the excerpt relied upon by TPCO is not an actual 

statement from the Supreme Court, but is rather the Supreme Court quoting, 

verbatim, what was stated in the trial courts order. Id. 

 Secondly, the excerpt demonstrates that there was, in fact, a disagreement 

among courts on what law should apply²with the trial court specifically stating that 

other jurisdictions had different conclusions and, most notably, going as far as to 

state that that IDFW�PDNHV�WKLV�FDVH�³ULSH�IRU�FRQVLGHUDWLRQ�´ Id. Clearly, Sabre does 

not abrogate the standard set by Gulf Coast, rather it implicitly affirms it. 

 As does Kenyon, wherein both parties, and the court, agreed that the question 

presented was a novel issue. Kenyon v. Elephant Ins. Co., LLC, No. 04-18-00131-

&9�������:/����������DW����7H[��$SS��$SU������������³+DYLQJ�DJUHHG�WKHUH�Dre 

no published or reported cases with facts similar to this case, the parties agree the 

TXHVWLRQ�RI�GXW\�LQ�WKLV�FDVH�SUHVHQWV�DQ�LVVXH�RI�ILUVW�LPSUHVVLRQ�´�� 
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 Accordingly, Gulf Coast Asphalt should be relied upon to determine whether 

the facts of this case meet the threshold requirements necessary to bring a permissive 

appeal under section 51.014(d). 

c. Pursuant to Gulf Coast, There is No Substantial Ground for a 

Difference of Opinion. 

 For TPCO to show a substantial ground for a difference of opinion in this 

matter they must demonstrate, clearly and concisely, that the controlling question of 

law was (1) novel or difficult, (2) unclear or doubtful, (3) disagreed upon by 

appellate courts, or (4) scarce. Gulf Coast Asphalt Co., 457 S.W.3d at 544; Tex. R. 

App. Pro. 28.3(e)(4). 

1) The Controlling Question of Law is Not Novel or Difficult. 

 TPCO has not presented any arguments that the controlling question of law 

before this court is novel or difficult, quite the contrary, TPCO cites to a multitude 

of analogous case law. 

 More specifically, both TPCO and Plaintiff  cite to Naumann as 

being analogous. Naumannn v. Windsor Gypsom, Inc., 749 S.W.2d 189, 191 

(Tex.App.²San Antonio 1988, writ denied). While Naumann is legally analogous, 

it is not truly factually analogous, thereby requiring a different outcome. 3ODLQWLII¶V�

5HVSRQVH� WR� 73&2¶V� $PHQGHG� 0RWLRQ� IRU� 6XPPDU\� -XGJPHQW�� SJ�� ��-17. For 

example, the Naumann defendant did two specific things that TPCO failed to do:  
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a) The Naumann defendant used the safest exit available to it. 

1DXPDQQ�� ���� 6�:��G� DW� ���� �³%RRQH¶V� VXPPDU\� MXGJPHQW�

evidence was that trucks are sent to the Cypress Ridge gate because 

LW� LV� WKH�VDIHVW�H[LW´��� ,Q�FRQWUDVW�� the exit used by TPCO was the 

most dangerous of the three available to it. See, Deposition of Chuck 

Barraza, pg. 57, ln. 13-14. 

b) The Naumann defendant oversaw the installation of warning signs 

around its property, which warned the public of the dangers the 

trucks posed. Naumann�� ���� 6�:��G� DW� ���� �³7KH� KLJKZD\�

department, at [the defenGDQW¶V@ request, had installed a truck 

ZDUQLQJ�VLJQ�ILIW\�\DUGV�HDVW�RI�WKH�QRUWKHDVW�FRUQHU�RI�:LQGVRU¶V�

property. The sign, which had been there on the night of the 

accident, faces westbound traffic, the direction Plaintiff had been 

traveling prior to thH� FROOLVLRQ�´�� In contrast, TPCO installed no 

warning signs or traffic control measures despite the Texas 

Department of Transportation Permit to Construct Access Driveway 

)DFLOLWLHV�RQ�+LJKZD\�5LJKW�RI�:D\��´3HUPLW´��(see p. 19 below), 

and despite warnings of the intersection dangers from defendant 

%DUUD]D�7UXFNLQJ��,QF�¶V�3UHVLGHQW�&KXFN�%DUUD]D�WR�73&2 and its 

employee Brian Beech (see below, pp. 19-21). 
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Naumann, and its progeny, demonstrate that this matter is certainly not novel, 

nor is it difficult. Put simply, had TPCO followed the Permit requirements and 

followed up on intersection danger warnings conveyed to them before the subject 

crash, or performed in a manner similar to the Naumann defendant, the subject crash 

likely would not have occurred and Plaintiff  would not have endured 

the damages and injuries he was forced to suffer.  

2) The Controlling Question of Law is Clear. 

 This Courts prior ruling demonstrates that the controlling law was clear and 

recognizable. In re TPCO Am. Corp., No. 13-17-00294-CV, 2018 WL 1737075, at*5 

�7H[�� $SS�� $SU�� ���� ������ �³73&2¶V� DUJXPHQW� IDLOV� WR� UHFRJQL]H� WKDW� WKHUH� DUH�

several exceptions to the general rule that there is no duty to prevent accidents on 

DGMDFHQW�SURSHUW\�WKDW�D�SHUVRQ�QHLWKHU�RZQV�QRU�RFFXSLHV�´�� 

 And as predicted by this court, this entire dispute has revolved squarely 

around the cases cited in its previous ruling. Id. 

3) Appellate Courts Do Not Disagree 

 There is a clear consensus on the general rule set forth in Naumann and Austin, 

as well as the general exceptions put forth in Hirabayashi. Naumannn v. Windsor 

Gypsom, Inc., 749 S.W.2d 189, 191 (Tex.App.²San Antonio 1988, writ denied); 

Austin v. Kroger Tex. L.P., 465 S.W.3d 193, 203 (Tex. 2015); Hirabayashi v. N. 

Main Bar-B-Q, Inc., 977 S.W.2d 704, 707 (Tex. App. 1998); +ROODQG� Y��0HP¶O�



11 

Hermann Health Sys., 570 S.W.3d 887, 898 (Tex. App. 2018); In re TPCO Am. 

Corp., No. 13-17-00294-CV, 2018 WL 1737075, at*5 (Tex. App. Apr. 11, 2018). 

 After a diligent search, Plaintiff  can find no case law that 

contradicts, disagrees, abrogates, or admonishes the above-mentioned general rules 

or their exceptions. 

4) There was Ample Controlling Authority Available to the Trial Court. 

 TPCO has not argued that there was insufficient authority available to the trial 

court when rendering its decision, on the contrary TPCO cites to a vast number of 

authorities that are controlling in this matter. See��73&2¶V�3Htition for Permissive 

Appeal. 

  Furthermore, during 73&2¶V� ODVW� DSSHDO�� WKLV� &RXUW¶V� review of the law 

surrounding this matter also revealed an ample amount of controlling authority. In 

re TPCO Am. Corp., No. 13-17-00294-CV, 2018 WL 1737075, at*5 (Tex. App. Apr. 

11, 2018). 

2) An Appeal would not Materially Advance the Termination of Litigation. 

 Recently, the Barton court provided clear guidance on when an appeal would 

materially advance the ultimate termination of litigation. Est. of Barton, No. 06-21-

00009-CV, 2021 WL 1031540, at *4 (Tex. App. Mar. 18, 2021). 

³When other issues are left pending in litigation, ultimate termination 

of the litigation is not advanced by allowing immediate appeal of an 
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otherwise interlocutory order. Ultimately, a permissive appeal should 

µSURYLGH� D�PHDQV� IRU� H[SHGLWHG� DSSHOODWH� GLVSRVLWLRQ�RI� IRFXVHG� DQG�

SRWHQWLDOO\�GLVSRVLWLYH�OHJDO�TXHVWLRQV�¶�7KLV�SXUSRVH�LV�QRW�VHUYHG�ZKHQ�

D�SHUPLVVLYH�DSSHDO� µLV�XVHG� WR�REWDLQ�SLHFHPHDO�DSSHOODWH� UHYLHZ�RI�

ordinary interlocutory summaU\�MXGJPHQW�RUGHUV�´ Id. 

 3ODLQWLII¶V� UHVSRQVH� WR� 73&2¶V� $PHQGHG�0RWLRQ� IRU� 6XPPDU\� -XGJPHQW�

asserted two distinct acts of negligence: ����73&2¶V�neglected install the required 

signage despite being aware of the danger the intersection posed, and (2) TPCO 

continued to use a driveway that was inherently dangerous, despite having available 

alternatives. 3ODLQWLII¶V� 5HVSRQVH� WR� 73&2¶V� $PHQGHG� 0RWLRQ� IRU� 6XPPDU\�

Judgment, pg. 18.  

 Although TPCO¶V�has presented various case law and arguments opposing 

Plaintiff¶V first claim against TPCO, that TPCO breached their duty to install signage 

RQ�WKHLU�SURSHUW\��73&2�QHYHU�DGGUHVVHV�3ODLQWLII¶V�VHFRQG�FODLP�DJDLQVW�73&2��WKDW�

TPCO breached their duty to offset traffic to a safer exit. See, Monsanto Co. v. 

Johnson, 675 S.W.2d 305, 310 (Tex. App. 1984), writ refused NRE, 696 S.W.2d 

558 (Tex. 1985); 73&2¶V�$PHQGHG�0RWLRQ�IRU�6XPPDU\�-XGJPHQW��73&2¶V�5HSO\�

LQ�6XSSRUW�RI�LWV�$PHQGHG�0RWLRQ�IRU�6XPPDU\�-XGJPHQW��3ODLQWLII¶V�5HVSRQVH�WR�

73&2¶V�$PHQGHG�0RWLRQ�IRU�6XPPDU\�-udgment. 
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 %HFDXVH� OLWLJDWLRQ�RYHU�3ODLQWLII¶V� UHPDLQLQJ�FODLP�ZLOO�FRQWLQXH�HYHQ�DIWHU�

the resolution of the appeal, a permissive appeal will not materially advance the 

termination of litigation. 

3) TPCO owed Plaintiff  a Legal Duty. 

 In making its argument, 73&2¶V� DWWHPSWV� WR� VLGHVWHS� WKH� statutory 

requirements of permissive appeals. Civ. Prac. Rem. Code. §51.014(d). At the risk 

RI�OHQGLQJ�FUHGHQFH�WR�73&2¶V�VWUDWHJ\��Plaintiff believes it would be unwise not to 

DGGUHVV�73&2¶V�argument. 

73&2¶V�argues that there was no duty owed to Plaintiff . 73&2¶V�

Petition for Permissive Appeal, pg. 7-19. However, a conclusory statement declaring 

that the standard has been met does not rise to meet the statutory requirements of 

section 51.014(d). See, Armour PipeLine Co. v. Sandel Energy, Inc., No. 14-16-

00010-CV, 2016 WL 514229, at *3 (Tex. App. Fed. 9, 2016) (holding that 

conclusory assertions fall short from satisfying the requirements for permissive 

appeal.).  

This contention is the basis for which TPCO brings the following controlling 

TXHVWLRQ��³'LG�73&2�RZH�D�OHJDO�GXW\�WR�3ODLQWLII�-XOLR�&DVWLOOR�-U�´ Amended Order 

Denying Summary Judgment and Granting Permission to Appeal, pg. 2. 

 Although a legal duty can be a controlling question of law, it is important to 

note that this question is limited solely to determining whether a legal duty existed 
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and should not infringe into whether the facts support a breach of that duty. Kenyon 

v. Elephant Ins. Co., LLC, No. 04-18-00131-CV, 2020 WL 1540392, at *5 (Tex. 

App. Apr. 1, 2020) �³1RWDEO\��ZKDW� WKH�DSSOLFDEOH�VWDQGDUG�RI�FDUH� UHTXLUHV� LQ�D�

particular case is part of the breach element, not duty. Thus, the threshold question 

of GXW\�GRHV�QRW�LQFOXGH�ZKHWKHU�WKH�IDFWV�RI�WKH�FDVH�VKRZ�D�EUHDFK�´�� 

a. A Legal Duty Exists as WR�3ODLQWLII¶V�Negligence Claim. 

 In arguing that there was no duty owed to Plaintiff , TPCO 

heavily relies on the general rule set forth in Naumann and its progeny. Naumman 

v. Windsor Gypsum, Inc., 749 S.W.2d 189, 192 (Tex. App. 1988), writ denied (July 

13, 1988); Huebotter v. Diamond Shamrock Ref. Co., No. 04-99-00243-CV, 1999 

WL 12444422, at *3 (Tex. App. Dec. 22, 1999); Dixon v. Houston Raceway Park 

Inc., 874 S.W.2d 760, 762 (Tex. App.²Houston [1st Dist.] 199, no writ); Lawson v. 

B Four Corp., 888 S.W.2d 31, 35 (Tex. App.²Houston [1st Dist.] 1994, writ den.). 

 However, this argument is precariously rooted in 73&2¶V failure to recognize 

that there are many exceptions to the general rule. In re TPCO Am. Corp., No. 13-

17-00294-CV, 2018 WL 1737075, at*5 (Tex. App. Apr. 11, 2018) (³73&2¶V�

argument fails to recognize that there are several exceptions to the general rule that 

there is no duty to prevent accidents on adjacent property that a person neither owns 

QRU�RFFXSLHV�´). 
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 Some of those exceptions are put forth in Hirabayashi. Hirabayashi v. N. 

Main Bar-B-Q, Inc., 977 S.W.2d 704, 707 (Tex. App. 1998); +ROODQG� Y��0HP¶O�

Hermann Health Sys., 570 S.W.3d 887, 898 (Tex. App. 2018). 

³7H[DV� FRXUWV� KDYH� UHFRJQL]HG� IRXU� FORVHO\-related µDVVXPHG� GXW\¶�

exceptions to the general rule that there is no duty to prevent accidents 

on adjacent property that a person neither owns nor occupies. 

First, a person who agrees or contracts, either expressly or impliedly, 

to make safe a known, dangerous condition of real property may be held 

liable for the failure to remedy the condition. (citation omitted).  

Second, a person who has created a dangerous condition may be liable 

even though not in control of the premises at WKH�WLPH�RI�LQMXU\�´ Id. 

 TPCO cites to Ortega as holding that before one can assert a claim of 

negligence there must be a violation of a duty independent of any contract. 73&2¶V�

Petition for Permissive Appeal, pg. 18; Ortega v. City Nat. Bank, 97 S.W.3d 765, 

�����7H[��$SS���������³:KHUH�WKH�RQO\�GXW\�EHWZHHQ�SDUWLHV�DULVH�IURP�D�FRQWUDFW��

a breach of this duty will ordinarily sound only in contract, not in tort. (citation 

omitted). As a prerequisite to assert a claim of negligence, there must be a violation 

RI�D�GXW\�LPSRVHG�E\�ODZ�LQGHSHQGHQW�RI�DQ\�FRQWUDFW�´��� 

  Understanding the context of Ortega is critical here. In Ortega, the plaintiff 

attempted to disguise its breach of contract claim as a negligence claim, the court 
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ruled that this was impermissible. Ortega�����6�:��G�DW������³$SSHOODQWV¶�SHWLWLRQ�

makes no claim of the breach of any duty independent of a contract. . . moreover, 

the only damages claimed are economic damages arising from the alleged breach of 

contract. Accordingly, any claim as to these damages would sound only in 

FRQWUDFW�´��� 

 TPCO¶V argument attempts to use disanalogous case law to circumvent the 

general rule that a person who agrees or contracts to make safe a known dangerous 

condition may be held liable for their failure to do so. Hirabayashi v. N. Main Bar-

B-Q, Inc., 977 S.W.2d 704, 707 (Tex. App. 1998). 

 In the case at bar, TPCO received a permit from the Texas Department of 

Transportation to construct a driveway on its property. See Exhibit ³$´ - Permit to 

Construct Access Driveway Facilities on Highway Right of Way �³3HUPLW´�. The 

permit required that TPCO (1) install traffic control measures in compliance with 

WKH� ³7H[DV� 0DQXDO� RI� 8QLIRUP� 7UDIILF� &RQWURO� 'HYLFHV�´� DQG� ���� abide by the 

requirements of Title 43 Texas Administrative Code, Chapter 11, Subchapter C, and 

the Access Management Manual. Id. 

 

 

Permit to Construct Access Driveway Facilities
on Highway Right of Way

farm ^Q$$
(RBV.1!/IC}
PB^H 1Gf2

2. Deslgin of facilities 3hall be as follows and/or as shown on sketch onpage 2 and is subject to conditions stated beicw.
One 45ft concrete driveway. No raised curb in State right ofway, Traffic control measures complying wuh applicable
portions of the TexasManual ofUniformTraffic Control Devices" and will be installed and maintained for the durationof thisInstallation, 'Not*See attached sheets for drlvrtWay details, Driveways shaEl intersect right of wav at a 90 degree angleApplicant is responsible to locate all existing utility fines; fn State right of way.
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Exhibit ³$´ - Permit to Construct Access Driveway Facilities on Highway Right of 

Way 

 A major part of compliance with the above-mentioned standards was 

installing traffic control measures to mitigate the risk of the dangerous intersection 

posed to the public. See p.22 below and Exhibit B - Thomas Alcorn Expert Report. 

 The record makes clear that TPCO did not do this. 

 
Deposition of Chuck Barraza, p. 68, ln. 5-13 

 

 

Access Driveway Policy

m* Texas Admlnlalrafivs Coda(TrFiuportatan).Charter 11 (Design).Subchaptar C (Access Connectors To Stare Mgruvsys) and
the 'AKBMManagement Wanoal" astatJish parley for tf-e ananting ofaccess and the design, marshals, and construction or dftawayii
connecting to state highways.All driveway facilitiesmust fallow tlMa fsolicy.

Q Okay. Is this the area that you're talking about

vehicles exiting off Spur 202?

Yes, sir.A

And you're saying that vehicles exit off thatQ

road too quickly to allow your trucks to properly pull

out of the south entrance?

Objection, form.MR. MCMURTRIE:

Either trucks or cars.A

You talked to Brian 3aach about the dangerousnessQ
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Deposition of Chuck Barraza, p. 176, ln. 25 - 177, ln. 3. 

 
Deposition of Juan Franco Barrera, p. 95, ln. 16-25 

 Despite an awareness of the dangerous condition that resided on its property, 

TPCO failed to institute any traffic control measures, as was required by the 

provisions of the permit, and failed to offset traffic to a different exit available to it. 

Monsanto Co. v. Johnson, 675 S.W.2d 305, 310 (Tex. App. 1984), writ refused NRE, 

696 S.W.2d 558 (Tex. 1985). 

 Furthermore, Hirabayashi was also satisfied by showing that TPCO created a 

dangerous condition on its property. Hirabayashi v. N. Main Bar-B-Q, Inc., 977 

of the intersection where this crash occurred prior to

it happening, correct?

Yeah. Yes, sir.A

Do you put any fault, responsibility, orQ

responsibility at all on TPCO for this crash?

MR. WATERHOUSE: Objection, form.

Same objection.MR. McMURTRIE:

I guess the only thing I could say would beA

that there should be some signs out there. I can't say --
I can't blame anybody. it's up to them to do whatI mean,

they got to do or what they're going to do. But I would

say that there should have been some signs out there or

warnings.



19 

S.W.2d 704, 707 (Tex. App. 1998); +ROODQG�Y��0HP¶O�+HUPDQQ�+HDOWK�6\V�, 570 

S.W.3d 887, 898 (Tex. App. 2018). 

 
 $V�VHW�IRUWK�E\�5HVSRQGHQW¶V�7UDQVSRrtation expert, Thomas L. Alcorn 
 

 

 
Exhibit ³%´ - Thomas L. Alcorn Expert Report. 

 Plaintiff  provides these facts for clarification purposes, as the 

question as to whether the legal duty was breached is not at issue here²a mere 

proving that a legal duty existed is all that is required under section 51.014(d). 

Kenyon v. Elephant Ins. Co., LLC, No. 04-18-00131-CV, 2020 WL 1540392, at *5 

�7H[��$SS��$SU������������³1RWDEO\��ZKDW�WKH�DSSOLFDEOH�VWDQGDUG�RI�FDUH�UHTXLUHV�LQ�

a particular case is part of the breach element, not duty. Thus, the threshold question 

of duty does not LQFOXGH�ZKHWKHU�WKH�IDFWV�RI�WKH�FDVH�VKRZ�D�EUHDFK�´�� 

 The exceptions set forth in Hirabayashi were applicable to the case at bar, and 

imposed TPCO with a legal duty to Plaintiff . 

sALCORN ASSOCIATES Thomas L. Alcorn,M.S., P.E., PTOE
Carla|. Werdcr, P.E.F O R E N S I C E N G I N E E R S

Accident Investigation A Reconstruction • Nationwide

My analysis indicates that TPCO knew or should have known and recognized the hazard
created by themissing signs and the dangerous condition that was created to motorists leaving
the private property by the private roadway they constructed. There was a feasible and useful
method of correcting the hazard and/or dangerous condition by ensuring that there was a
design and a plan for installation of traffic control devices, installation, and maintenance of
those devices that were required by the permit. These traffic control devices with proper
supports could be purchased and installed for about $2000. The lack of inspection and the
failure to install and maintain the required signs and markings are factors that contributed to
the dangerous conditions created for motorists and a significant cause of the truck and Ford
pickup accident. TPCO America Corporation was grossly negligent in not carrying out the
duties they agreed to in signing the permit.
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b. A Legal Duty exists DV�WR�3ODLQWLII¶V�Premises Liability Claim. 

 TPCO then shifts to arguing that the dangerous condition on its property was 

not concealed or unreasonably dangerous²both are important elements of the No-

Duty rule, a premises liability doctrine. See, Austin v. Kroger Tex. L.P., 465 S.W.3d 

193, 203 (Tex. 2015). Under the No-Duty doctrine, landowners have no duty to 

protect against unreasonably dangerous conditions that are not concealed. Id. 

 Despite their similarities, simple negligence and premises liability are not the 

same and are governed by different laws and doctrines. United Scaffolding, Inc. v. 

Levine������6�:��G�����������7H[���������³$�SHUVRQ�LQMXUHG�RQ�DQRWKHU¶V�SURSHUW\�

may have either a negligence claim or a premises-liability claim against the property 

owner. . . negligence and premises liability claims thus are separate and distinct 

theories of recovery, requiring plaintiffs to prove different, albeit similar, elements 

WR�VHFXUH�MXGJPHQW�LQ�WKHLU�IDYRU�´�� 

 The standard set forth in Austin, which applies to premises liability, is wholly 

separate and distinct from the standard set forth in Naumann, which applies to simple 

negligence; and should not be conflated. Naumman v. Windsor Gypsum, Inc., 749 

S.W.2d 189, 192 (Tex. App. 1988), writ denied (July 13, 1988); Austin v. Kroger 

Tex. L.P., 465 S.W.3d 193, 203 (Tex. 2015). 
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 73&2¶V�XQGHUVWDQGLQJ�RI�ZKDW�³FRQFHDOHG´�PHDQV�LV�PLVJXLGHG�� In Austin, 

the Supreme Court of Texas gives us a detailed explanation of what the term 

³FRQFHDOHG´�PHDQV� 

³7KH�ODQGRZQHU�LV�W\SLFDOO\�LQ�D better position than the invitee to be 

aware of hidden hazards on the premises. . . When the condition is open 

and obvious or known to the invitee, however, the landowner is not in 

a better position to discover it. When invitees are aware of dangerous 

premises conditions²whether because the danger is obvious or 

because the landowner provided an adequate warning²the condition 

will, in most cases, no longer pose an unreasonable risk because the law 

presumes that invitee will take reasonable measures to protect 

themselves against known risks. . . this is why the Court has typically 

FKDUDFWHUL]HG�WKH�ODQGRZQHU¶V�GXW\�DV�D�GXW\�WR�PDNH�VDIH�RU�ZDUQ�RI�

unreasonably dangerous conditions that are not open and obvious or 

RWKHUZLVH�NQRZQ�´�Austin v. Kroger Texas, L.P., 465 S.W.3d 193, 203 

(Tex. 2015). 

 :KHQ� WKH� 6XSUHPH� &RXUW� UHIHUV� WR� WKH� FRQGLWLRQ� EHLQJ� ³FRQFHDOHG�´� LW� LV�

LQTXLULQJ� LQWR� ZKHWKHU� RU� QRW� WKH� FRQGLWLRQ� LV� ³RSHQ� DQG� REYLRXV� RU� RWKHUZLVH�

NQRZQ�´�,G��+RZHYHU��HYHQ�WKH�WHUP�³RSHQ�DQG�REYLRXV�RU�RWKHUZLVH�NQRZQ´�OHQGV�

itself to possible misinterpretation. In Parker, the Supreme Court explained the 
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PHDQLQJ�RI�WKH�SKUDVH�³RSHQ�DQG�REYLRXV�RU�RWKHUZLVH�NQRZQ�´�Parker v. Highland 

Park, Inc., 565 S.W.2d 512, 516 (Tex. 1978). 

³������WKHUH�LV�µ1R-GXW\¶�WR�ZDUQ�D�SHUVRQ�RI�WKLQJV�KH�DOUHDG\�NQRZV��RU�

of dangerous conditions or activities which are so open and obvious 

that as a matter of law, he will be charged with knowledge and 

DSSUHFLDWLRQ�WKHUHRI�´�,G� 

 $V�ZH�FDQ�VHH��ZKHQ�WKH�6XSUHPH�&RXUW�RI�7H[DV�XVHV�WKH�SKUDVH�³FRQFHDOHG´�

RU� ³RSHQ� DQG� REYLRXV� RU� RWKHUZLVH� NQRZQ�´� WKH\� DUH� LQTXLULQJ� LQWR�ZKHWKHU� WKH�

injured party knew, or should have known, of the dangerous condition. Id. 

 Therefore, the determining factor of whether the dangerous condition was 

concealed is not whether it is obscured or visible, but rather, whether Plaintiff 

 knew, or should have known, that the dangerous condition existed. Id. 

TPCO has provided no evidence demonstrating that Plaintiff  knew, or 

should have known, of the dangerous condition on its property, i.e., that the TPCO 

driveway lacked a traffic control measure. 

 Furthermore, whether the condition was ³unreasonably dangerous´� is 

questions-of-fact. Christus Health Se. Texas v. Wilson, 605 S.W.3d 392, 397 (Tex. 

$SS���������³7KH�VXSUHPH�FRXUW�GHILQHV�DQ�XQUHDVRQDEO\�GDQJHURXV�FRQGLWLRQ�DV�

µRQH�LQ�ZKLFK�WKHUH�LV�D�VXIILFLHQW�SUREDELOLW\�RI�D�KDUPIXO�HYHQW�RFFXUULQJ�WKDW�D�

reasonably prudent person would have foreseen it or some similar event as likely to 



23 

happen. (citation omitted). This definition precludes a definitive, objective test. 

(citation omitted). Consequently, the Wilsons are correct to the extent that whether 

D�FRQGLWLRQ�LV�XQUHDVRQDEO\�GDQJHURXV�LV�RUGLQDULO\�D�IDFW�TXHVWLRQ�´). 

 Texas courts have consistently held that the permissive appeal statute is solely 

reserved for the determination of questions of law, not questions of fact. Diamond 

3URG��,QW¶O��,QF��Y��+DQGVHO������6�:��G�����������7H[��$SS���������³7KH�VWDWXWH�

does not contemplate permissive appeals of summary judgments where the facts are 

in dispute. Instead, permissive appeals should be reserved for determination of 

FRQWUROOLQJ� OHJDO� LVVXHV� QHFHVVDU\� WR� WKH� UHVROXWLRQ� RI� WKH� FDVH�´�� Orion Marine 

Constr., Inc. v. Cepeda, No. 01-18-00323-CV, 2018 WL 3059756, at *2 (Tex. App. 

-XQH������������³%XW�WKH�TXHVWLRQ�PXVW�EH�D�OHJDO�RQH��D�SDUW\�FDQQRW�SHUPLVVLYHO\�

DSSHDO�IURP�D�SDUWLDO�VXPPDU\�MXGJPHQW�LI�WKH�SDUWLHV�GLVSXWH�WKH�PDWHULDO�IDFWV�´�� 

El Paso Tool & Die Co., Inc, v. Mendez, 593 S.W.3d 800, 805 (Tex. App. 2019) 

�³7KH� FRQWUROOLQJ� LVVXH� QHHGV� WR� EH� VROHO\� D� TXHVWLRQ� RI� ODZ� XQFRQVWUDLQHG� E\�

procedural or IDFWXDO� LVVXHV�´�; Est. of Barton, No. 06-21-00009-CV, 2021 WL 

1031540, at *4 (Tex. App. Mar. 18, 2021) (³Like Handsel, we concluded that Fisher 

LQYROYHG�D�FRQWUROOLQJ�IDFW�LVVXH��QRW�D�OHJDO�RQH��&RQVHTXHQWO\��WKH�WULDO�FRXUW¶V�RUGHU�

could not be considered via an accelerated permissive appeal. Given the fact-

intensive nature of the question before the trial court, the same reasoning logically 

applies here to preclude our review of this partial summary judgment�´� 
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4)  Proximate Causation is a Question of Controlling Fact, Not a Question of 

Controlling Law, and Cannot be Raised Through Section 51.014(d). 

TPCO attempts to submit proximate causation as a question of controlling 

law, ³$VVXPLQJ� WKDW� D� OHJDO� GXW\� H[LVWHG� DQG� ZDV� EUHDFKHG�� GLG� WKH� EUHDFK�

SUR[LPDWHO\�FDXVH�WKH�DFFLGHQW�´ Amended Order Denying Summary Judgment and 

Granting Permission to Appeal, pg. 2. 

 $V�D�JHQHUDO�UXOH�ZKLOH�³OHJDO�GXW\´�LV�D�FRQWUROOLQJ�TXHVWLRQ�RI�ODZ� except 

where the facts are in dispute giving rise to the duty such as in the subject cause, 

causation certainly is not. Mackie v. McKenzie, 900 S.W.2d 445, 449 (Tex. App. 

1995), writ denied �'HF������������³3UR[LPDWH�FDXVH�LV�XVXDOO\�D�TXHVWLRQ�RI�IDFW�´�; 

Rogers v. Zanetti�� ���� 6�:��G� ����� ���� �7H[�� ������ �³$OWKRXJK� FDXVDWLRQ� LV�

typically a question of fact, it may be determined as a matter of law when reasonable 

minds cRXOG�QRW�DUULYH�DW�GLIIHUHQW�FRQFOXVLRQV�´�; Ryder Integrated Logistics, Inc. 

v. Fayette Cty�������6�:��G�����������7H[���������³� . . Proximate cause is ultimately 

a question for a fact-finder. . �´�� 

 Texas courts have consistently held that the permissive appeal statute is solely 

reserved for the determination of questions of law, not questions of fact. Diamond 

3URG��,QW¶O��,QF��Y��+DQGVHO, 142 S.W.3d 491, 494 (Tex. App. 2004); Orion Marine 

Constr., Inc. v. Cepeda, No. 01-18-00323-CV, 2018 WL 3059756, at *2 (Tex. App. 

June 21, 2018); El Paso Tool & Die Co., Inc, v. Mendez, 593 S.W.3d 800, 805 (Tex. 
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App. 2019); Est. of Barton, No. 06-21-00009-CV, 2021 WL 1031540, at *4 (Tex. 

App. Mar. 18, 2021). 

 In Fisher, the appellate court dealt with a similar situation, and found that it 

could not exert jurisdiction over the disputed fact issue. In re Est. of Fisher, 421 

S.W.3d 682, 685 (Tex. App. 2014). 

³:KHWKHU�XQGXH�LQIOXHQFH�ZDV�H[HUWHG�LV�DQ�XOWLPDWH�TXHVWLRQ�RI�Iact 

for the fact-finder. . . Here, we are convinced that this appeal involves 

a controlling fact issue, not a legal one. The ruling appealed from is the 

finding that there was no evidence of undue influence at the time of the 

H[HFXWLRQ�RI�)LVKHU¶V�ZLOO�RQ�March 30. 2011. Instead of complaining 

RI�D�UXOLQJ�RQ�D�µSLYRWDO�LVVXH�RI�ODZ¶�DV�FRQWHPSODWHG�LQ�WKH�HQDFWPHQW�

RI� 6HFWLRQ� �������G��� WKH� SDUWLHV¶� EULHIV� DUJXH� GLVSXWHG� IDFWV�� � . we 

GLVPLVV�WKLV�DSSHDO�IRU�ZDQW�RI�MXULVGLFWLRQ�´ Id. 

 Furthermore, in King-A-Corp this court also found that appellate review was 

not proper when the matter at hand was a question of fact, as opposed to a question 

of law. King-A-Corp. v. Wehling, No. 13-13-00100-CV, 2013 WL 1092209, at *3 

(Tex. App.²Corpus Christi, Mar. 14, 2013). 

³The scope of permissive appeal does not include an appeal of summary 

judgment when the facts are disputed. . . The question presented in this 

case is whether Wehling exercised due diligence in securing service of 



26 

process on appellant. While diligence may be determined as a matter of 

law, it is generally a question of fact. (citation omitted). Based on our 

review of the petition and response, we conclude that appellant has 

failed to show that this case presents a controlling question of law. . . 

we dismiss the appeal for want of jurisdiction.´�Id. 

 Because proximate cause is a fact question, and not a legal question, it is 

inappropriate for TPCO to submit this question to this court under the guise of 

Section 51.014(d). Id. 

CONCLUSION 
 

 TPCO has not, and cannot, clearly and concisely demonstrate that there is a 

controlling question of law as to which there is a substantial difference of opinion. 

Their failure to show such warrants dismissal. Furthermore, even if this can be 

shown, Plaintiff  has presented arguments demonstrating that he was 

owed a legal duty, as a matter of law, and that the question of proximate cause cannot 

be reviewed under section 51.014(d).  

 Accordingly, Plaintiff  prays that this Honorable Court dismiss 

this matter for want of jurisdiction, and should it accept the appeal, affirm the trial 

FRXUW¶V�GHQLDO�RI�73&2¶V�0RWLRQ�IRU�6XPPDU\�-XGJPHQW� 
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